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4. JURISDICTIONAL STATEMENT
The Court of Appeals has jurisdiction of this appeal pursuant to§ 35A4-508 (8) of the Employment Security Act,§ 63G-4-401 of the Utah Administrative
Procedures Act and§ 78A-4-103 (2) (a) of the Utah Code Annotated.
5. STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1.

Are the Agency's findings of fact on the issue of whether the

Claimant was at fault in not reporting that she had applied for (but not received)
retirement benefits when she reopened her claim for unemployment insurance
benefits, supported by substantial evidence?
(A)

CITATIONS TO DETERMINATIVE STATUTES,

RULES OR CASES:
Utah Code Annotated,§ 35A-4-401, Utah Code Annotated,§
35A-4-405 (5).
(B)

APPLICABLE STANDARD OF APPELLATE REVIEW,

WITH SUPPORTING AUTHORITY: The standard of review applicable to
appellate review of this administrative agency's findings of fact is "substantial
evidence." Carbon County v. Workforce Appeals Board, 2013 UT 41,308
P.3d 477 (Utah 2013); Kimball v. Dept. of Workforce Services, 2011 UT App.
259.

1

2.

Are the Agency's findings of fact on the issue of whether the

Department correctly established a fault overpayment pursuant to§ 35A-4-406 (4),
supported by substantial evidence?
(A)

CITATIONS TO DETERMINATIVE STATUT~S,

RULES OR CASES:
Utah Code Annotated,§ 35A-4-406 (4) (a) and (b), Utah
Administrative Code Rule, R994-406-301.
(B)

APPLICABLE STANDARD OF APPELLATE REVIEW,

WITH SUPPORTING AUTHORITY: The standard of review applicable to
appellate review of this administrative agency's findings of fact is "substantial
evidence." County v. Workforce Appeals Board, 2013 UT 41,308 P.3d 477
(Utah 2013); Kimball v. Dept. of Workforce Services, 2011 UT App. 259.
3.

Are the Agency's conclusions of law that Claimant should

be assessed a fault overpayment and be required to pay back the overpayment
(as opposed to the Agency recovering such overpayment by taking an offset
against future benefits), when considering the record as a whole, outside the
bounds of reasonableness?
(A)

CITATIONS TO DETERMINATIVE STATUTES,

RULES OR CASES:
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Utah Code Annotated,§ 35A-4-406 (4) (b), Utah Administrative
Code, R994-406-302 and R994-406-302
(B)

APPLICABLE STANDARD OF APPELLATE REVIEW,

WITH SUPPORTING AUTHORITY: The standard of review applicable to
appellate review of this administrative agency's conclusions of law is
reasonableness. The appellate court accords intermediate deference to the
agency's determinations of law and reviews the matter under a reasonableness
standard, Prosper Team, Inc. v. Department of Workforce Services, 2011 UT
App. 246, if 2 ("we will not disturb the Board's application of the law to the
facts as long as it is within the realm of reasonableness and rationality"); see

also Petro-Hunt LLC v. Department of Workforce Services, 197 P.3d 107, 110
(UT App 2008).

6. DETERMINATIVE CONSTITUTIONAL PROVISIONS
STA TOTES, ORDINANCES AND RULES
Utah Code Annotated, § 35A-4-405 (1):

Ineligibility for benefits.
Except as otherwise provided in subsection
( 5), an individual is ineligible for benefits or for
purposes of establishing a waiting period:
Utah Code Annotated, § 35A-4-405 (5), reads as follows:
(a) For each week with respect to which the

3
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claimant willfully made a false statement or
representation or knowingly failed to report a
material fact to obtain any benefit under the
provisions of this chapter, and an additional 13
weeks for the first week the statement or
representation was made or fact withheld and six
weeks for each week thereafter, the additional
weeks not to exceed 49 weeks.

(c)
(i) Each claimant found in violation
of this Subsection (5) shall repay to the
division the overpayment and, as a civil
penalty, an amount equal to the
overpayment.
(ii) The overpayment is the amount
of benefits the claimant received by direct
reason of fraud.
(iii) The penalty amount shall be
regarded as any other penalty under this
chapter.
(iv) These amounts shall be
collectible by civil action or warrant in the
manner provided in Subsections 35A-4-305
(3) and (5).
Utah Administrative Code, Rule 994-406-301, provides in relevant part:
"Fault is established if all three of the
following elements are present, or as provided in
subsection (4) of this section. If one or more
elements cannot be established, the overpayment
does not fall under the provisions of Subsection
35A-4-405 (5).
(a)

Materiality.
4

Benefits were paid to which the claimant
was not entitled.
(b)

Control.

Benefits were paid based on incorrect
information [which the claimant provides] or an
absence of information which the claimant
reasonably could have provided.
(c)

Knowledge.

The claimant had sufficient notice that the
information might be reportable."
7. STATEMENT OF THE CASE
a.

Nature of the Case: This is a case involving events which

generated an overpayment of a relatively small dollar amount of some
unemployment insurance benefits. This appeal is from final agency decisions
of the Workforce Appeals Board of the Utah Department of Workforce
Services, Division of Adjudication.
The Claimant disputes the Administrative Law Judge's and the
Board's decisions that the Department's facts and circumstances established all
three elements of Claimant Fault, as set forth in Utah Administrative Code
Rule, 994-406-301, and the decision that she was obligated to pay the
overpayment back instead of having the Department recover the overpayment
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simply by taking an offset against future benefits.

b.

Course of Proceedings: On October 24, 2014, Ms. Winkler

became unemployed. Soon thereafter, Ms. Winkler filed (opened) a claim for
unemployment insurance benefits, but did not pursue her claim further at that
time. About a month later, Ms. Winkler decided to reopen her claim for
unemployment insurance benefits. Record at page 1. 1 Thus, on December 3,
2014, Ms. Winkler reopened a claim for unemployment insurance benefits. R.
at 33. At that time, Claimant was asked whether or not she had applied for or
was receiving retirement benefits. R. at 33. The Claimant responded, "no" to
this question. R. at 33. When Ms. Winkler later started receiving retirement
benefits and she reported such fact to the Department, the Department accused
her of claimant fault and imposed a fault overpayment. She appealed such
decision to an Administrative Law Judge.
c.

Disposition at the Agency Below: The Administrative Law

Judge ruled against Ms. Winkler and in favor of the Department. R. at 41-45.
Ms. Winkler appealed the Administrative Law Judge's decision to the
Workforce Appeals Board; the Workforce Appeals Board affirmed the decision
of the Administrative Law Judge. R. at 58-63.

1

Citations to the record will follow this convention: ("R. at_").
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d.

Relevant Facts with Citation to the Record: On November

19, 2014, prior to reopening her claim for unemployment insurance benefits,
the Claimant had filed an application for retirement benefits with the Utah
Retirement System ("URS"). R. at 1, 33.
On December 3, 3014, the Claimant reopened her claim for
unemployment benefits. Ms. Winkler reopened her claim effective November
30, 2014. R. at 33.
When the Claimant applied for retirement benefits with URS,
URS informed her that it would take about 90 days for her to start receiving
retirement benefits. R. at 31. When the Claimant reopened her claim for
benefits on December 3, 2014, she was asked "Have you applied for or are you
receiving retirement or disability?" When, during the process of reopening her
claim for unemployment insurance benefits, she was asked whether she had
applied for or received retirement income, she misunderstood the question and
thought it was asking only if she had received retirement benefits. At the time,
she had not received any retirement benefits and believed she would not
receive benefits for about another 90 days, so she answered such question in
the negative. Because Claimant had not received and did not anticipate
receiving retirement benefits for several weeks, the Claimant answered "no" to

7

that question. R. at 3 3.
The Claimant received her first retirement benefit payment much
sooner than the 90 days she thought she would be waiting. She received her
first payment on or about December 30, 2014. Said payment paid retirement
benefits retroactively for the previous two months and came in a lump sum
(deposited directly into her bank account). The Claimant did not notice the
payment until around January 7, 2015, when she was balancing her checkbook.

R. at 31.
Upon realizing that URS had started paying her her retirement
benefits much earlier than it had led her to believe the time horizon would be,
she immediately contacted the Department (on January 8, 2015), and reported
she had received retirement benefits earlier than expected and had been paid
such benefits retroactively for November and December 2014. R. at 33.
The Department determined that URS retirement benefits had to
be deducted from the Claimant's unemployment benefits dollar for dollar. The
Department determined that the Claimant's retirement benefits exceeded the
Claimant's weekly benefit amount so the Claimant was not eligible for any of
the four weekly payments of unemployment insurance benefits she received
from the Department.
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The Department also then established a fault overpayment in the
amount of $1,700, which represented unemployment benefits paid for the four
weeks beginning with the week ending December 13, 2014, through the week
ending January 3, 2015, R. at 13, during which time Ms. Winkler had
retroactively received retirement benefits retroactively on December 30, 2014.
Ms. Winkler appealed the Department's decision. Following a
hearing, the Administrative Law Judge determined that not only had these
subsequent developments retroactively created an overpayment, but that the
overpayment was a fault overpayment and that Claimant needed to pay the
unemployment insurance benefits back immediately. R. at 41-45.
Ms. Winkler appealed the Administrative Law Judge's decision
to the Workforce Appeals Board; the Workforce Appeals Board affirmed the
decision of the Administrative Law Judge. R. at 58-63

8. SUMMARY OF ARGUMENT
During the hearing before the Administrative Law Judge, Ms.
Winkler explained that, between the time she lost her job and the time she
reopened her claim for unemployment insurance benefits, she had applied for
retirement benefits (she applied for such benefits on November 19, 2014). R.
at 31. Ms. Winkler further testified that in her meeting with the Utah
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Retirement Systems on November 19, 2014, URS had informed her that the
approval and payment process for retirement benefits could be expected to last
approximately 90 days. R. at 31. Therefore, Ms. Winkler testified that she did
not anticipate receiving a decision, and if the decision was one of approval, that
she did not expect to receive payment of any retirement benefits from the Utah
Retirement Systems until middle to late February 2015. R. at 31. When she
met with the URS people, she was not informed any benefits would be paid
retroactively. R. at 32. She likely assumed she would be receiving such
benefits (if approved) only prospectively. Accordingly, Ms. Winkler explained
that, when asked the question about applying for/receiving retirement benefits,
she answered in the negative because she had not received any benefits, didn't
anticipate receiving such benefits for about three months and didn't know that
she would receive any such benefits retroactively. During the hearing, Ms.
Winkler explained that she interpreted the question at issue as asking whether
she had applied for and was receiving retirement benefits. R. at 33-34.
Ms. Winkler didn't find out that she had actually started to
receive unemployment insurance benefits until the early part of January 2015.
R. at 31-32, 33. This was several weeks earlier than she had anticipated.
Upon realizing that she had started to receive retirement benefits,
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she immediately reported to the Department of Workforce Services that she had
started to receive retirement benefits. R. at 32, 33.
The Administrative Law Judge's decision states that: "When the
claimant reopened her claim she reported inaccurate information by reporting
that she had not applied for retirement benefits." (ALJ Decision, p. 4). R. at
44. This is true, but this finding does not properly take into account the totality
of the circumstances.
Ms. Winkler further contends that the way the Department has
phrased the question "Have you applied for or received retirement benefits ... ?"
is compound, ambiguous and confusing. The Department's question really
poses two questions in one. In essence, the Department is asking a claimant
whether the claimant has applied for retirement benefits (simply applying for
retirement benefits is not disqualifying), and also asking the claimant whether
the claimant has received any retirement benefits (which may be disqualifying),
in the same question. What the Department has failed to consider is that a
claimant may answer the first of these questions affirmatively, and the second
of the questions in the negative and still qualify for unemployment insurance
benefits. Although in perhaps the majority of unemployment insurance cases a
claimant's application for retirement benefits will automatically generate
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retirement benefits without much delay, and, thus, there may not be a
substantive distinction between applying for and receiving retirement benefits,
in the instant case, URS informed Ms. Winkler to expect a gap ofup to three
months between applying and receiving, which makes the Department's
compound question difficult to answer.
Ms. Winkler does not dispute that, as to the question of whether
she had "applied for or received retirement benefits", she answered "no".
However, Ms. Winkler contends that her simply answering "no" to this
compound question does not establish the knowledge and control elements of
the "Claimant Fault" standard set forth in Rule 994-406-301.
Ms. Winkler had applied for retirement benefits. She didn't
deliberately delay her application. Compare R994-406-301 (4). But she hadn't
started receiving them. Ms. Winkler contends that her interpretation of and
answer to the question at issue is substantially different than the situation where
a claimant simply does not understand a question, or doesn't know how to
provide the Department with accurate information or intentionally provides
misinformation to the Department. Ms. Winkler testified that she did not
intentionally indicate that she had not applied for retirement benefits in an
effort to provide inaccurate information to the Department of Workforce
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Services. Rather, she testified that she had applied for retirement benefits, but
didn't expect to start receiving them for another three months. She thought she
could receive unemployment insurance benefits until the point in time when
she started actually receiving the retirement benefits, which she thought was
going to be about three months down the road. She did not know her
application would be approved and retirement benefits started much sooner
than that. And she didn't know that such retirement benefits would be paid
retroactive to her first day in an unemployed status in a lump sum.
Thus, Ms. Winkler contends that the Department failed to prove
all three of the elements of "Claimant Fault" by whatever burden of proof
applies.2 Ms. Winkler contends that the facts and circumstances created a
genuine issue as to whether Ms. Winkler did in fact have control and
knowledge in understanding what information the Department was requesting,
and whether she had sufficient knowledge as to what information relating to
her retirement benefits might be reportable. Ms. Winkler contends the
evidence did not tip the scales in favor of the Department. In other words, Ms.

2

Claimant' s position is that the Department should have the burden of proving
each element of "Claimant Fault" by clear and convincing evidence (compare
R994-406-402) and that it did not satisfy such burden. Claimant further contends that,
even if the standard of proof is preponderance of the evidence, the Department failed to
prove the all of the elements of "Claimant Fraud" by a preponderance of the evidence.
13

Winkler contends the Department's decision that she was at fault in generating
an overpayment and must pay it back immediately are not supported by
substantial evidence.
Ms. Winkler provided information based on her understanding of
what the question was asking her. Ms. Winkler contends that given the
compound and confusing nature of the question, a reasonable person, armed
with the information she had, could have answered the question in the same
manner she did. 3

3

R994-401-203 (1) supports this position. That section reads that:
(1) A claimant's WBA is reduced by 100% of any retirement
benefits ... received by the claimant.
(I) (d) ... A Claimant's WBA is not reduced if the claimant is
eligible for, but not receiving, retirement income (emphasis
added).
However, see also R994-401-203 (I) (d): .. .If the claimant subsequently receives a
retroactive payment of retirement benefits, which, if received during the time
unemployment insurance claims were filed, would have resulted in a reduced payment,
an overpayment will be established. The period of time the payment represents, not the
time of receipt, is the determining factor [Note, this scenario would create an
overpayment, but not a "fault" overpayment and there is no evidence that Ms. Winkler
knew that, if approved, she would receive retirement benefits retroactively].
Furthermore, Rule 994-401-203 ( 1) states that for payment to be of such a
character as to reduce the claimant's WBA, such payments must be, (c), "periodic and
not made in a lump sum"; and ( d) retirement benefits, "which, if received during the time
unemployment insurance claims were filed, would have resulted in a reduced payment,
an overpayment will be established." The period of time the payment represents, not the
time of receipt, is the determining factor [again, such a scenario would generate an
overpayment, but not a "fault" overpayment].
14

9. ARGUMENT
1.

Are the Agency's findings of fact on the issue of whether

the Claimant was at fault in not reporting that she had applied for (but not
started receiving) retirement benefits when she reopened her claim for
unemployment insurance benefits, supported by substantial evidence?
Rule 994-406-301 provides, in relevant part:
"Fault is established if all three of the
following elements are present, or as provided in
subsection (4) of this section. If one or more
elements cannot be established, the overpayment
does not fall under the provisions of Subsection
35A-4-405 (5).
(a)

Materiality.

Benefits were paid to which the claimant
was not entitled.
(b)

Control.

Benefits were paid based on incorrect
information [which the claimant provides] or an
absence of information which the claimant
reasonably could have provided.
(c)

Knowledge.

The claimant had sufficient notice that the
information might be reportable."
The Claimant disputes the Administrative Law Judge's and

15

Board's findings that the Department's facts and circumstances established all
three elements of Claimant Fault, as set forth in Utah Administrative Code
Rule 994-406-301.
Marshaling the evidence in favor ofthe Department's findings.

The evidence in favor of the Department's findings is to this effect (1) when
Ms. Winkler reopened her claim, she knew she had applied for retirement
benefits; and (2) even though she had been led to believe she wouldn't start
receiving such benefits for about three months, and even though she hadn't
started receiving them yet, she should have known that she would or could
start receiving such benefits much earlier than 90 days out; and (3) even
though she hadn't started receiving such benefits yet, she should have known
that when she did start receiving such benefits, she would receive a payment
of back retirement benefits retroactive to her date of ending of her employment
and in a lump sum. 4
Ms. Winkler contends that the Department failed to prove all
three of the elements of "Claimant Fault."5

4

There is evidence in favor of the Department's first proposition; (2) there is not
really any evidence, only argument, in support of the second and third propositions.
5

li>

Claimant's position is that the Department should have the burden of proving
each element of "Claimant Fault" by clear and convincing evidence. Compare
16

As to the element of materiality. Claimant concedes that benefits
were paid to which the Claimant was not entitled only because URS paid
retirement benefits sooner that it had led her to believe it would pay them and
because URS paid such retirement benefits retroactively in a lump sum when it
had not informed her it would do.
As to the elements of control and knowledge, Ms. Winkler
contends that the Agency's findings as to whether Ms. Winkler did in fact have
control over understanding what information the Department was requesting,
and whether she had sufficient notice of what information might be reportable,
are not supported by substantial evidence.
For example, the Administrative Law Judge's decision states
that: "When the claimant reopened her claim she reported inaccurate
information by reporting that she had not applied for retirement benefits."
(ALJ Decision, p. 4). However, this statement does not properly take into
account the totality of the circumstances.
Ms. Winkler did testify that she applied for retirement benefits
on November 19, 2014. R. at 31. Ms. Winkler further testified that in her

R994-406-402. Claimant further contends that, even if the standard of proof is
preponderance of the evidence, the Department has failed to prove all of the elements of
"Claimant Fraud" by a preponderance of the evidence or even by substantial evidence.
17

meeting with the Utah Retirement Systems, URS informed her that she was
eligible for retirement benefits, but that the approval and payment process for
retirement benefits could be expected to last approximately 90 days. R. at 31.
Therefore, Ms. Winkler testified that she did not anticipate receiving a
decision, and, if approved, did not expect to receive any retirement benefits
from the Utah Retirement Systems until middle to late February 2015. R. at
31, 32.
Thus, when Claimant was asked whether or not she had applied
for and was receiving retirement benefits, the Claimant responded, "no" to this
question." R. at 33.
Ms. Winkler does not dispute that as to the question of whether
she had "applied for or received retirement benefits", she answered "no".
However, Ms. Winkler contends that her simply answering "no" to this
compound question does not establish the control and knowledge elements of
the "Claimant Fault" standard.
During the hearing, Ms. Winkler testified that in her haste to
complete the reopening of her claim, she answered "no" to this compound
question because she had not received, and did not anticipate receiving,
retirement benefits until the end of February 2015. R. at 31, 32.
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During the hearing, Ms. Winkler explained that she interpreted
the question at issue as asking whether she had applied for and was receiving
retirement benefits. Ms. Winkler testified that she did not intentionally
indicate that she had not applied for retirement benefits in an effort to provide
inaccurate information to the Department of Workforce Services. She thought
she could receive unemployment insurance benefits until the point in time
when she actually started receiving the retirement benefits, which she thought
was going to be several weeks down the road. R. at 33. And she didn't know
she would be receiving back benefits retroactively in a lump sum. 6
Ms. Winkler further contends that the way the Department has
phrased the question "Have you applied for or received retirement benefits ... ?"
is compound, ambiguous and confusing. The Department's choice in how it
phrased this question really poses two questions in one. In essence, the
Department is asking a claimant whether the claimant has applied for
retirement benefits ( applying for retirement benefits is not disqualifying), and
then asks the claimant whether the claimant has received any retirement

6

The Department produced little evidence that Ms. Winkler knew she would start
receiving retirement benefits much sooner than the 90 days from date of applying for the
same and that, if approved, URS would pay such benefits retroactively to her first date of
being unemployed and in a lump sum.
19

benefits (which may be disqualifying), in the same question. What the
Department has failed to consider is that the answer to one of these questions
may be affirmative, and the answer to one of the questions may be in the
negative. Although in the majority of unemployment insurance cases a
claimant's application for retirement benefits will automatically generate
retirement benefits without much delay, and, thus, the distinction between
applying and receiving retirement benefits will not matter, in the instant case,
there was expected to be a gap of up to three months between applying for and
receiving, which makes the compound question difficult to answer.
Thus, given the inherently confusing nature of the Department's
question, Ms. Winkler provided information, which was accurate, based on her
understanding of the facts as to when and how she would be receiving
retirement benefits. Ms. Winkler contends that given the compound nature of
the question, a reasonable person could have answered the question in the
same manner she did.
Thus, Ms. Winkler contends that the Agency's focus on "when
the Claimant reopened her claim she reported inaccurate information by
reporting that she had not applied for retirement benefits," and its failure to
mention that there is another part of the question that she answered "no" to,
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and that is whether she had received retirement benefits, and to that question
she did report accurate information, means that its decisions that its evidence
satisfies all three elements of claimant fault, are not supported by substantial
evidence.
2.

Are the Agency's findings of fact on the issue of whether

the Department correctly established a fault overpayment pursuant to§ 35A-4406 (4 ), supported by substantial evidence?
The Claimant disputes the Administrative Law Judge's and
Board's finding that the unique circumstances of the case created not just an
overpayment, but a fault overpayment.

Marshaling the evidence in favor of the Department's finding.
The evidence in favor of the Department's finding of fault is the same as
discussed in Point I above. The evidence in support of the Department's
finding of fault is the fact that when the Department asked Ms. Winkler if she
had applied for or received retirement benefits, she answered that question
with a "no"-meaning, that, although she had applied for retirement benefits,
she was not receiving them, did not expect to receive them for about 90 days
and did not know she would receive such benefits retroactively and in a lump
sum.
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Ms. Winkler contends that, even if the Administrative Law Judge
determined Ms. Winkler to have received unemployment insurance benefits to
which later developments determined that she was ineligible for the
unemployment insurance benefits she had received, the Administrative Law
Judge and Board should have found there to be an overpayment, but not a fault
overpayment.
Ms. Winkler contends that, even if the Administrative Law Judge
determined the facts supported the recognition of an overpayment, the
Administrative Law Judge should not have determined such a payment to be a
fault overpayment. Compare R994-406-201 and R994-406-301.
Ms. Winkler's testimony during the hearing and the evidence
produced in support of Ms. Winkler's testimony, supported the proposition
that Ms. Winkler had no intention to receive unemployment insurance benefits
to which she was not entitled. This is clearly not a situation where Ms.
Winkler acted in a way as to justify the Department finding a fault
overpayment. For example, when Ms. Winkler stared receiving retirement
benefits much earlier than she originally expected and retroactively in a lump
sum, Ms. Winkler promptly informed the Department and fully cooperated
with the Department in responding to the Department's questions and or
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questionnaires.
Ms. Winkler contends that the Administrative Law Judge and the
Workforce Appeals Board failed to consider the entire record as a whole, and,
thus, the Agency's decisions on this issue lacks both factual and legal support,
and, thus, are not based on substantial evidence.
3.

Are the Agency's conclusions of law that Claimant should

be assessed a fault overpayment and be required to pay back the overpayment
(as opposed to the Agency recovering such overpayment by taking an offset
against future benefits) when considering the record as a whole, outside the
bounds of reasonableness?

Marshaling the evidence in favor of the Department's
conclusions. The statute and rules appears to give broad discretion to the
Department to collect overpayments. The logic in favor of the Department's
conclusions that it should require Ms. Winkler to repay the overpayment
instead of just collecting it by offset against future benefits would appear to be
that, if developments occur after a claimant applies for (or reopens a claim for)
unemployment insurance benefits and such subsequent developments create an
overpayment retroactively which the claimant did not expect or anticipate, then
the reasonable or a reasonable decision for the Department to make is to
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require the claimant to pay back all the overpayment received immediately and
not allow the same to be deducted out of future benefits.
Section 35A-4-406 (4) (b) provides in relevant part:
"(b) If any person, by reason of his own
fault, has received any sum of benefits under this
chapter to which under a redetermination or
decision pursuant to this section he has been found
not entitled, he shall repay the sum, or shall, in the
discretion of the division, have the sum deducted
from any future benefits payable to him, or both. ,,

See also Utah Administrative Code, R994-406-302. Ms. Winkler contends
that the mitigating circumstances of this case called for the Administrative
Law Judge to order the overpayment of $1,700 be deducted from any future
benefits payable to Ms. Winkler, and not by requiring a 76-year-old, recently
widowed single woman, now on a fixed income, to repay $1,700.
Ms. Winkler' s testimony during the hearing and the evidence
produced in support of Ms. Winkler's testimony, establish that Ms. Winkler
had no intention to receive unemployment insurance benefits to which she was
not entitled. When she stared receiving retirement benefits much earlier than
she originally expected and retroactively in a lump sum, Ms. Winkler promptly
informed the Department and she fully cooperated with the Department in
responding to the Department's questions and or questionnaires. If the Judge
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or Board had some rationale as to why he (they) ordered Ms. Winkler to repay
the amount immediately, as opposed to ordering the Agency to deduct such
benefits out of future benefits to which Ms. Winkler might be entitled, he
(they) didn't share it. But the fact that the claimant is now on a fixed income,
and, cannot qualify for unemployment insurance benefits simply because she is
now receiving the retirement benefits which she earned, all militates in favor
of the Administrative Law Judge exercising discretion to recover the overpaid
benefits in some less painful ways.
The unique circumstances of this case called for the
Administrative Law Judge to exercise his discretion to order the overpaid sum
of $1,700 to be deducted from any future benefits payable to Ms. Winkler.
Thus, Ms. Winkler contends that the Administrative Law Judge's and the
Workforce Appeals Board's decisions on this issue were outside the bounds of
reasonableness.

10. CONCLUSION
For the reasons set forth above, Ms. Winkler contends the Court should
reverse or vacate the Administrative Law Judge's and the Board's decisions and
remand the case with directions to ( a) change the designation of the overpayment as a
fault overpayment to a non-fault overpayment; and (b) to collect the same by
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deducting such overpayment out of future benefits payable to Ms. Winkler.
DATED this ]!tday of October, 2015.
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11. ADDENDUM
(a) (11)

Addendum to the Brief

(a) (1 I) (A)

Any constitutional provision, statute, rule or regulation of central
importance cited in the brief but not reproduced verbatim in the
brief:
No addendum is necessary under this paragraph as the
provisions, statutes, rules and regulations cited in the brief are
already reproduced verbatim in the brief.

(a) (11) (B)

Any court opinion of central importance to the appeal:

See Workforce Appeals Board Decision dated March 26, 2015,
enclosed herewith
(a) (11) (C)

Those parts of the record on appeal that are of central importance
to the determination of the appeal:

See Administrative Law Judge Decision dated February 11,
2015, enclosed herewith
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(a) (11) (A) Any constitutional provision,
statute, rule or regulation of central
importance cited in the brief but not
reproduced verbatim in the brief:
(None)

(a) (11) (B) Any court opinion of central
importance to the appeal:
Workforce Appeals Board Decision
dated March 26, 2015
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SHEILA G. WINKLER, CLAIMANT
S.S.A. No. XXX-XX-2392

Case No. 15-B-0011 5
SALT LAKE CITY CORP.~
EMPLOYER

DECISION OF WORKFORCE APPEALS BOARD:
The decision of the Administrative Law Judge is affirmed.
Benefits are reduced.
The fault overpayment of $1, 700 is affirmed.
HISTORY OF CASE:
In a decision dated February 11, 2015, Case No. l 5-A-00555, the Administrative Law Judge
affirmed a Department decision and reduced unemployment insurance benefits to the Claimant for
the weeks ending December 13, 2014, through January 3, 2015. The decision also affirmed a fault
overpayment in the amount of $1,700 established pursuant to §35A-4-406(4).
JURISDICTION OF WORKFORCE APPEALS BOARD:
The Workforce Appeals Board has authority to review the Administrative Law Judge's decision
pursuant to §35A-4-508(4) and (5) of the Utah Employment Security Act and the Utah
Administrative Code ( 1997) pertaining thereto.
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CLAIMANT APPEAL :FILED: March 2, 2015.
ISSUES BEFORE WORKFORCE APPEALS BOARD AND APPLICABLE PROVISIONS

OF UT AH EMPLOYMENT SECURITY ACT:
1.

Did the Claimant report income as required while receiving unemployment insurance
benefits pursuant to §35A-4-40 I (3)?

2.

Was the benefit overpayment correctly established pursuant to §35A-4-406( 4)?

FACTUAL FINDINGS:
The Workforce Appeals Board adopts in full the factual findings of the Administrative Law Judge.
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REASONING AND CONCLUSIONS OF LAW:
The Claimant reopened a claim for unemployment benefits on December 3, 3014. The reopening
was effective November 30, 2014. On November 19, 2014, prior to reopening her unemployment
claim, the Claimant filed an application for retirement benefits with the Utah Retirement System
(URS). This Employer contributed to the Claimant's URS account.
The Claimant received her first retirement benefit payment on December 30, 2014. The payment
covered two months and was deposited directly into her bank account. The Claimant did not
notice the payment until around January 7, 2015, when she was balancing her checkbook. She
contacted the Department on January 8, 2015, and reported she had received retirement benefits
for November and December 2014. The Department established a fault overpayment in the
amount of $1,700 which represented benefits paid for four weeks beginning with the week ending
December 13, 2014, through the week ending January 3, 2015. The Administrative Law Judge
upheld the overpayment after a hearing and the Claimant filed this appeal.
When the Claimant reopened her claim for benefits on December 3, 2014, she was asked "Have
you applied for or are you receiving retirement or disability?" The Claimant answered "no" to that
question.
"

The Claimant argues on appeal, as she did during the hearing, that she was told, when she applied
for retirement benefits with URS, that it would take 90 days for her to start receiving retirement
benefits. She testified that she misunderstood the question asking if she had applied for retirement
benefits and thought it meant was she eligible for retirement benefits. She testified she believed
she would not be eligible for 90 days.
The Claimant or her attorney provided information from URS that said:

It can take up to 90 days from your retirement date with URS to receive your first
check.
The first payment may be estimated. Once aJI service and salary is verified, your
estimated benefits will then be finalized in approximately 2-3 months.
Another URS publication said:
When You'll Receive Payment
Your retirement benefit is paid monthly. Retirement checks for the month of
payment are mailed the last working day of each month. Although yourfirsr check

may be delayed up to three months follmving your effective retirement date, the
amount ofyour check is retroactive to the date your retirement began. This delay is
due in part to the time required to receive and post salary information from your
employer and to receive verification of your termination and your service credit
eligibility. [emphasis supplied]
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The Administrative Law Judge quoted in full the rules pertaining to a fault overpayment and how
and when retirement benefits are to be deducted from unemployment benefits. Those rules are not
reproduced here. In addition, Utah Code provides:
35A-4-401 Benefits -- Weekly benefit amount -- Computation of benefits
Department to prescribe rules -- Notification of benefits -- Bonuses.

(I) (a) Benefits are payable from the fund to an individual who 1s or
becomes unemployed and eligible for benefits ....
(c) (i) Except as otherwise provided in Subsections (2)(c)(ii) and (iii}, the
"weekly benefit amount" of an individual who is receiving, or who is eligible to
receive, based upon the individual's previous employment, a pension, which
includes a governmental, Social Security, or other pension, retirement or disability
retirement pay, under a plan maintained or contributed to by a base-period employer
is the "weekly benefit amount" which is computed under this section less 100% of
the retirement benefits, that are attributable to a week, disregarding any fraction of
$1. ...

(d) (i) (A) The weekly benefit amount and the potential benefits payable to
an individual who, subsequent to the commencement of the individual's benefit
year, becomes or is determined to be eligible to receive retirement benefits or
increased retirement benefits, shall be recomputed effective with the first calendar
week during the individual's benefit year with respect to which the individual is
eligible to receive retirement benefits or increased retirement benefits.

It is clear that the URS retirement payment must be deducted from the Claimant's unemployment
benefits dollar for do1lar. The retirement benefits exceed the Claimant's weekly benefit amount so
the Claimant was not eligible for any of the four payments she received from the Department.
The Claimant argues the overpayment should not have been established as a fault overpayment
because she completed the reopening in haste and she understood she would not receive any
retirement benefits for 90 days. Fault requires a finding of materiality, knowledge and control.
Had the Claimant reported that she had applied for retirement benefits, the Department would have
conducted an investigation to determine if she would receive benefits and the amount of those
benefits. It is likely the Department would have determined she was eligible for retirement
benefits and that those retirement benefits would be paid back to November 19, 2014. The
Department would have denied unemployment benefits at that point. The materiality prong of the
fault overpayment provision was satisfied.
The Claimant alleges she did not act knowingly when she reopened her claim. The question she
was asked is clear. It asks if she had "applied for" or was she receiving retirement. She had
applied for benefits and she knew she had applied for benefits. Given these facts, the Department ·
could have established a fraud overpayment but decided not to. The information the Claimant

l 5-B-00115

-4-

XXX-XX-2392
SHEILA G. WINKLER

received from URS said although benefits might not be paid for 90 days, she would be paid back to
the date of her application for retirement. She knew, or should have known, she would be
receiving retirement benefits for back to at least November 19, 20 I 4.
~

When the Claimant first filed her claim for unemployment benefits, on October 28, 2014, she was
sent a copy of the Claimant Guide. The Claimant Guides states on its cover the Claimant must
read the information in the Guide because the Claimant will be held liable for the information in
the Guide. The Claimant was also told when she filed for benefits she would be receiving a copy
of the Claimant Guide and she must read it and follow the instructions in the Guide.
Inside the Guide it states:
Retirement Deduction

Retirement income, including disability retirement, may be deducted from your
weekly benefit amount.
If you apply for or receive any type of retirement or disability retirement income~
you are required to report this information to the Claims Center immediately. After
you have reported this information, a notice will be mailed to you if such income is
to be deducted from your benefits. Failure to report retirement or disability
retirement, or changes in that income, could result in a denial and possible
overpayment of benefits. (See FRAUD)

If you receive retroactive retirement income covering a period of time for which
you were also paid unemployment benefits, you will be responsible for any
overpayment. You will be required to repay the department the amount of ineligible
benefits you received for the period of time covered by the retirement. fbold in
original, italics added]
The Board and Utah Court of Appeals have consistently held that claimants arc held to the
information contained in the Claimant Guide. Jensen v. Dep 't of Workforce Servs., 2004 UT App
303; Hodgson v. Dep 't of Workforce Servs., 2005 UT App 317; Tillett v. Dep ·1 of Workforce
Servs., 2004 UT App 323; Jensen v. Dep 't of Workforce Servs., 2004 UT App 191; Herrera v.
Dep't of Workforce Servs., Workforce Appeals Bd., 2010 UT App 57; Konan v. Dep't of Workforce
Servs., 2011 UT App 48; Frislie. v. Dep 't of Workforce Servs., 2011 UT App 114; Hasratian v.
Dep't of Workforce Servs., 2013 UT App 79.
The knowledge prong of the fault test was proved.
vii

The Claimant had control over whether she answered the questions correctly and carefully when
she reopened her claim for unemployment benefits. The control c1ement was proved. The
Claimant is responsible for repayment of the overpayment here. While it is understood she is

15-B-00115

-5-

XXX-XX-2392
SHEILA G. WINKLER

living on reduced income: she should have anticipated the overpayment and paid it from the
retirement benefits she received on December 30, 2014.

A nonfault overpayment is not appropriate here. A nonfault overpayment is for an overpayment
created through no fault of the Claimant. Here the Claimant is at fault for not reporting that she
had applied for retirement benefits.

i)

With these additions, the reasoning and conclusions of law of the Administrative Law Judge are
adopted in full.

DECISION:
The decision of the Administrative Law Judge reducing unemployment insurance benefits to the
Claimant is affirmed. Benefits are reduced for the weeks ending December 13, 20 I 4, through
January 3, 2015, pursuant to the provisions of §35A-4-401(3) of the Utah Employment Security
Act.
The fault overpayment in the amount of $1,700, established pursuant to §35A-4-406(4), remains in
effect.

APPEAL RIGHTS:
You may appeal this decision to the Utah Court of Appeals. Your appeal must be submitted in
writing within 30 days of the date this decision is issued. The Court of Appeals is located on the
fifth floor of the Scott M. Matheson Courthouse, 450 South State Street, P. 0. Box 140230, Salt
Lake City, Utah 84114-0230. The appeal must show the Work force Appeals Board, Department
of Workforce Services and any other party to the proceeding as Respondents. To file an appeal
with the Court of Appeals, you must submit to the Clerk of the Court a Petition for Writ of Review
setting forth the reasons for appeal, pursuant to §35A-4-508(8) of the Utah Employment
Security Act; §63G-4-401 of the Utah Administrative Procedures Act; and Rule 14 of the Utah
Rules of Appellate Procedure, followed by a Docketing Statement and a Legal Brief as required by
Rules 9 and 24-27, Utah Rules of Appellate Procedure.

Date Issued: March 26, 2015
TH/TL/WS/GG/sp/ja/cd
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(a) (11) (C) Those parts of the record on
appeal that are of central importance to the
determination of the appeal:
Administrative Law Judge Decision
dated February 11, 2015
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Appellant

Respondent
SALT LAKE CITY CORPORATION
PO BOX 145464
SALT LAKE CITY UT 84114-5464

SHEILA G WINKLER
2281 E PANORAMA DRIVE
HOLLADAY UT 84124-2806

S.S.A. NO:

CASE NO:

XXX-XX-2392

APPEAL DECISION:

15-A-00555

The Claimant's weekly benefit amount is reduced by $569 due to
retirement benefits.
A $1,700 fault overpayment is established.

CASE HISTORY:

Appearances:
Issues to be Decided:

Claimant/Employer
35A-4-401
35A-4-406(4)

-

Retirement Income
Fault Overpayment

The original Department decision denied unemployment insurance benefits on the grounds the Claimant
reduced the Claimant's weekly benefit amount by $569 on the grounds the Claimant was entitled to
receive retirement benefits. That decision also established a $1,700 fault overpayment.
APPEAL RIGHTS: This decision will become final unless, within 30 days from February 11, 2015,
further written appeal is received by the Workforce Appeals Board (PO Box 45244, Salt Lake City, UT
84145-0244; FAX 801-526-9244~ or online at http://www.jobs.utah.gov/appeals) setting forth the
grounds upon which the appeal is made.

FINDINGS OF FACT:

The Claimant originally filed a claim for unemployment insurance benefits effectivc October 26, 2014.
The Claimant was found to be monetarily eligible for $425 per week.
On November 19, 2014, the Claimant applied for retirement benefits. By as early as December 31,
2014, the Claimant was found to be entitled to receive $2,468.38 per month in retirement benefits
through her Employer. These benefits were retroactive to November L 2014. The Employer
contributed to the plan upon which the Claimant's benefits \\:ere based. The Claimant's entitlement to
these benefits was based upon the Claimanf s length of service with the Employer.
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On December 3, 2014, the Claimant reopened her claim for benefits with an effective date of
November 30, 2014. At that time the Claimant was asked whether or not she had applied for or was
receiving retirement benefits. The Claimant responded, ·'no'' to this question.
The Claimant filed weekly claims for the weeks ending December 14, 2014, through January 4, 2015.
The Claimant received unemployment insurance benefits in the gross amount of $425 for each of these
weeks.
On or around January 8, 2015, the Claimant discovered that her retirement benefits were deposited into
her bank account. This was the first time the Claimant became aware that her retirement benefits hap
been approved and had been paid. The Claimant contacted the Department that day to report h~r
retirement benefits.
When the Claimant applied for her benefits on November 19.2014, the Claimant was given an estimated
monthly amount of benefits that she would receive based upon the option she chose. The Claimant was
told that it would take approximately 90 days for the determination of her eligibility to be made.

REASONING AND CONCLUSIONS OF LAW:
The rules pertaining to the Utah Employment Security Act state in pertinent part:
R994-401-203. Retirement or Disability Retirement Income.

(1) A claimant's WBA is reduced by l 00% of any retirement benefits, social security,
pension, or disability retirement pay (referred to collectively in this section as "retirement
benefits" or "retirement pay") received by the claimant. Except, for claims with an
effective date on or after July 4: 2004, and on or before December 11, 20 l O the reduction
for social security retirement benefits will only be 50%. For claims with an effective date
on or after December 12, 20 I 0, there is no reduction for social security retirement
benefits. The payments must be:
(a) from a plan contributed to by a base-period employer. Social security payments are
counted if a base period employer contributed to social security even if the social security
payment is not based on employment during the base period;
(b) based on prior employment and the claimant qualifies because of age, length of
service, disability, or any combination of these criteria. Disability payments must be
based, at least in part, by length of service. Savings plans such as a 40 l (k) or IRA should
not be used to reduce the WBA Payments from workers' compensation for temporary
disability, black lung disability income, and benefits from the Department of Veterans
Affairs are not counted because the amount of the payment is based on disability and not
on length of service. Payments received as a spouse or beneficiary are not counted. That
portion of retirement benefits payable to a claimant's former spouse is not counted if the
paying entity pays the former spouse directly and it is pursuant to court order or a signed,
stipulated agreement in accordance with the law~
(c) periodic and not made in a lump sum. Lump sum payments, even if drawn from the
employer's contributions to a fund established for the purpose of retirement are not
treated as severance pay under Subsection 3SA-4- 405(7); and

Sheila G Winkler

-3-

l 5-A-00555

(d) payable during the benefit year. A claimant's WBA is not reduced if the claimant is
eligible for, but not receiving, retirement income. However, if the claimant subsequently
receives a retroactive payment of retirement benefits which, if received during the time
unemployment insurance claims were filed, would have resulted in a reduced payment,
an overpayment will be established. The period of time the payment represents, not the
time of the receipt, is the determining factor. An assumption that a claimant is entitled to
receive a pension, even if correct, is not sufficient basis to recompute the WBA.
However, if a claimant has applied for a pension and expects to be determined eligible for
a specific amount attributable to weeks when Unemployment Insurance benefits are
payable, and the claimant is only awaiting receipt of those payments, a reduction of the
claimant's WBA will be made.
(2) A claimant who could be eligible for a retirement income, but does not apply until
after the Unemployment Insurance benefits have been paid. will be at fault for any

overpayment resulting from a retroactive payment of retirement benefits.
(3) The formula for recomputation of the MBA in the event a claimant begins receiving

retirement income after the beginning of the benefit year is found in Subsection 35A-4401 (2)(d). The recomputation is effective with the first full calendar week in which the
claimant is eligible to receive applicable retirement benefits or adjustments to those
benefits
The evidence presented during the hearing established the Claimant is entitled to receive and has
received retirement benefits from the Employer from a plan the Employer contributed and the Claimant
receives periodic monthly payments that are payable during the benefit year. The Administrative Law
Judge finds the Claimant's retirement benefits meet the requirements of the law and rules requiring
100% of these benefits to be deducted from her weekly benefit amount. The weekly amount of the
Claimant's retirement benefits is approximately $569, which must be deducted from the Claimant's
weekly benefit amount in unemployment insurance benefits which causes the Claimant's weekly benefit
aniount to be $0.
Overpayment

The unemployment insurance rules pertammg to Section JSA-4-406(4) of the Utah Employment
Security Act provide. in pertinent part:
(4 )(a) Any person who, by reason of his fraud~ has received any sum as benefits
under this chapter to which he was not entitled shall repay the sum to the division for the
fund.
(b)
If any person, by reason of his own fault, has received any sum as benefits
under this chapter to which under a redetermination or decision pursuant to this section
he has been found not entitled. he shall repay the sum, or shall, in the discretion of the
division, have the sum deducted from any future benefits payable to him. or both.

(c)
In any case in which under this subsection a claimant is liable to repay to the
division any sum for the fund: the sum shall be colJectible in the same manner as
provided for contributions due under this chapter.

(i)
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Claimant Fault

Elements of Fault.

Fault is established if all three of the following elements are present, or as provided in
subsection (4) of this section. If one or more elements cannot be established, the
overpayment does not fall under the provisions of Subsection 35A-4-405(5).
(a)

Materiality.

Benefits were paid to which the claimant was not entitled.
(b)

Control.

Benefits were paid based on incorrect information or an absence of information which
the claimant reasonably could have provided.
(c)

Knowledge.

The claimant had sufficient notice that the information might be reportable.
(2)

Claimant Responsibility.

The claimant is responsible for providing all of the information requested by the
Department regarding his or her Unemployment Insurance claim. If the claimant has any
questions about his or her eligibility for unemployment benefits, or the Department's
instructions. the claimant must ask the Department for clarification before certifying to
eligibility. If the claimant fails to obtain clarification, he or she will be at fault in any
resulting overpayment.
Because it has been determined that the Claimant's weekly benefit amount is reduced to 0$, it is found
the Claimant received benefits to which she was not entitled. When the Claimant reopened her claim
she reported inaccurate information by reporting that she had not applied for retirement benefits. If the
Claimant would have reported at that time that she had applied for retirement benefits, the Department
would have requested an estimated amount of her benefits expected to be paid and would have made a
decision at that time to reduce her weekly benefit amount which would have prevented the Claimant
from receiving benefits. The Claimant was in control of providing accurate information and knew the
Department needed accurate information in order to make a proper eligibility decision. The
Administrative Law Judge finds the Claimant was at fault in the creation of the $1,700 overpayment.

DECISION AND ORDER:
Retirement Benefits

The Department representative's decision reducing the ClaimanCs weekly benefit amount by $569
pursuant to Section 35A-4-401 of the Utah Employment Security Act is affirrned.
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Overpayment
The $1,700 fault overpayment is affirmed and must be repaid to the Department pursuant to Section
35A-4-406(4) of the Act.

If the Claimant is unable to repay the total amount immediately, sh ould contact the Collections
Department at 801-526-9235 or write to PO Box 45288, Salt Lake City, UT 84 I 45-0288, to make
arrangements for repayment.

ary S. Gibbs

Adm istrative Law Judge
DEPARTMENT OF WORKFORCE SERVICES
Issued and Sent:

February 11, 2015
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cc: Jeff Holdsworth
Attorney at Law
9125 S Monroe Plaza Way Ste C
Sandy, UT 84070

